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10 Id. 
11 11 U.S.C. § 104(b)(1).

12 Act, § 1007, adding 11 U.S.C. § 101(19A).

13  See Act, § 1004, amending 11 U.S.C. § 101(18)(B).

14 Bankruptcy Judges, United States Trustees, and Family

Farmer Bankruptcy Act of 1986, Pub. L. 99-554, 100 Stat. 
3105 (1986), adding 11 U.S.C. § 1201 et seq. 
15 Act, §§ 1004, 1005, amending 11 U.S.C. § 101(18)(B). 
16 Act, § 1003, amending 11 U.S.C. § 1222(a). 
17 Act, § 1003, amending 11 U.S.C. § 1222(a)(2) by the 
addition of subsection (A). 
18 11 U.S.C. § 507(a) and § 1222(a)(2). 
19 11 U.S.C. § 1222(a)(2). 
20 See, e.g., In re Specht, No. 96-21022KD (Bankr. N.D. 
Iowa (decided April 9, 1997)). 
21 11 U.S.C. § 1222(a)(2). 
22 Act, § 213, amending 11 U.S.C. § 1222(a)(4). 
23 Act, § 213, amending 11 U.S.C. § 1225(a). 
24 Act, § 1501(b)(1). 
25 Act, § 1001. 
26 Act, § 1501(b)(1). 
27 Act, § 1501(b)(2). 
28 11 U.S.C. § 1222(a)(2)(A). 
29 11 U.S.C. § 522(o), (p), (q). 
CASES, REGULATIONS AND STATUTES

by Robert P. Achenbach, Jr 
BANKRUPTCY

GENERAL

EXEMPTIONS

IRA. The debtors, husband and wife, each owned an IRA and 
listed the IRAs as exempt property, under Section 522(d)(10)(E) 
as a pension plan, on their joint Chapter 7 bankruptcy schedules. 
The U.S. Supreme Court held that the IRAs qualified as a “pension 
. . . or similar plan” under Section 522(d)(10)(E). The court noted 
that the early withdrawal penalties were sufficient discouragement 
to early withdrawals that the IRAs could be considered to be 
paid on account of age. Rousey v. Jacoway, 2005-1 U.S. Tax 
Cas. (CCH) ¶ 50258 (S. Ct. 2005). 
FEDERAL TAXATION 
AUTOMATIC STAY. The debtor had filed under Chapter 13 
and the trustee had filed a motion to dismiss. The Bankruptcy 
Court granted the motion but with the condition that the order 
would not be effective if the debtor filed an objection within 25 
days. The IRS was served notice of the order. The debtor did file 
an objection and the trustee’s motion was denied. The debtor’s 
objection and the court’s denial order were not served on the 
IRS. The IRS issued two notices to levy and offset an overpayment 
of previous taxes as part of collection efforts during the continuing 
Chapter 13 case. The debtor sought damages for the costs resulting 
from the IRS violation of the automatic stay. The IRS argued 
that the collection efforts were proper in that it reasonably 
believed that the Chapter 13 case had been dismissed. The court 
held that the IRS was not justified in relying on a conditional 
dismissal order and had the duty to inquire whether the order 
was made final or not. The court held that this failure constituted 
a willful violation of the automatic stay but did not award any 
damages. The court held that the debtor failed to prove any 
physical injury and attorney’s fees were not recoverable because 
the IRS did not take an unjustifiable position in defending the 
violation of the automatic stay. The court noted that damages 
were not authorized for misconduct outside of litigation. In re 
Baird, 319 B.R. 686 (Bankr. M.D. Ala. 2004). 
DISCHARGE. The debtor failed to file returns and pay the 
tax for 1991 and 1992. The IRS constructed substitute returns for 
both years and assessed tax deficiencies based on the substitute 
returns. The debtor filed for Chapter 7 and sought to have the 
taxes declared dischargeable because the substitute returns were 
created more than three years before the bankruptcy filing. The 
IRS argued that Section 523(a)(1) bars the discharge of the taxes 
because the debtor failed to file a return for either year.  Although 
the court acknowledged a substantial number of cases to the 
contrary, the court held that Section 523(a)(1) allows a substitute 
return to qualify as a return. The court focused on the plain 
language of the statute which does not require a return to be filed 
by the debtor, but merely states that a return be filed. In re 
Ridgway, 2005-1 U.S. Tax Cas. (CCH) ¶ 50,254 (D. Conn. 
2005). 
CONTRACTS

THIRD PARTY BENEFICIARY. The plaintiff was a non­
profit agricultural cooperative which marketed identity-preserved 
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grains produced by its members. The plaintiff negotiated the 
sale of non-genetically modified corn under contracts with a 
buyer and the buyer paid the producers directly and was to 
have paid the plaintiff a commission. However, the corn was 
discovered to be tainted with a genetically modified corn strain, 
commonly known as Starlink, and the buyer refused to pay the 
commission. The case is not clear but it appears that the 
contamination occurred after the buyer received the corn from 
the plaintiff’s members.  The producer of the genetically 
modified corn had entered into an agreement with 17 states to 
compensate elevators and “non-Starlink growers” for damages 
caused by the taint of the genetically modified corn. The plaintiff 
filed a claim under the agreement for the lost commissions. The 
defendant argued that the plaintiff could not recover under the 
agreement because the plaintiff was not a party to the agreement 
nor an intended third party beneficiary.  The court found that 
the agreement was intended to benefit only growers and 
elevators which stored grain for members. The plaintiff admitted 
that it was not a grower or elevator and did not have possession 
or ownership of the corn. The court held that the agreement 
was not intended to benefit sales or marketing agents or to 
compensate for lost commissions by non-growers or non-
elevators. In re Starlink Corn Products Liability Litigation, 
2005 U.S. Dist. LEXIS 5556 (N.D. Ill. 2005). 
ELECTRICITY 
NET METERING. The plaintiffs were farmers who built 
wind electricity generators on their property and sought to sell 
their excess electricity to the defendant rural electric 
cooperative. The defendant charged its customers a rate greater 
than the rate paid to customers for excess electricity generated 
back to the defendant. The defendant argued that this difference 
in rate allowed for a separate billing of electricity purchased 
by the plaintiffs and a separate billing for electricity generated 
by the plaintiffs. The plaintiffs argued that the billing should 
be based on net usage during each regular billing period, thus 
providing for the same rate for consumed and generated 
electricity. In its original opinion, the court held that a separate 
billing system violated the public policy of the Public Utility 
Regulatory Policies Act (PURPA), 16 U.S.C. § 824a-3, in that 
it would discourage cogeneration of electricity by customers. 
The court had also cited the FERC regulatory ruling in 
MidAmerican Energy Co., 94 F.E.R.C. 61 (March 28, 2001) 
that “net billing” was the method most consistent with the 
PURPA. The original opinion was withdrawn. See Windway 
Techs., Inc. v. Midland Power Coop., 2004 Iowa Sup. LEXIS 
311 (Iowa, Dec. 2, 2004). In the revised opinion the court held 
that the regulatory system provided broad discretion for the 
defendant to set rates; therefore, PURPA did not require net 
metering and the plaintiff was not entitled to force the defendant 
to use net metering billing. Windway Technologies, Inc. v. 
Midland Power Coop., 2005 Iowa Sup. LEXIS 40 (Iowa 
2005) replacing withdrawn op. at 2004 Iowa Sup. LEXIS 
213 (Iowa 2004). 
ENVIRONMENTAL LAW 
GOVERNMENTAL TAKING. The plaintiff purchased a 
ranch and discovered that two of the wells on the property 
were contaminated with ethylene dibromide (EDB) which was 
a chemical used by the U.S.D.A. Forest Service as a pesticide. 
Several cans of the pesticide were buried at unknown locations 
on Forest Service property and the groundwater was 
contaminated. The plaintiff brought an action for 
compensation, arguing that the contamination resulted in a 
governmental taking of the plaintiff’s property without 
compensation. The government filed a summary judgment 
motion to dismiss the action, arguing that the case was a tort 
action in negligence because there was no intent to contaminate 
the plaintiff’s property.  The court held that there was an issue 
of fact as to whether the Forest Service knew that its actions 
would cause contamination of the groundwater; therefore, 
summary judgment was improper. Hansen v. United States, 
2005 U.S. Claims LEXIS 93 (Fed. Cls. 2005). 
FEDERAL AGRICULTURAL 
PROGRAMS 
TOBACCO. The CCC has adopted as final regulations 
governing the Tobacco Transition Payment Program enacted 
by Title VI of the American Jobs Creation Act of 2004, ending 
the tobacco marketing quota and price support loan programs. 
The TTPP will provide payments over a ten-year period to 
quota holders and producers of quota tobacco to help them 
make the transition from the federally-regulated program. The 
final regulations also remove obsolete tobacco program 
provisions at 7 CFR parts 723 and 1464. 70 Fed. Reg. 17149 
(April 4, 2005). 
TUBERCULOSIS. The APHIS has issued interim 
regulations which change the designation of California from 
modified accredited advance to accredited free under the cattle 
and bison tuberculosis regulations. 70 Fed. Reg. 19877 (April 
15, 2005). 
WETLANDS. The plaintiff had drained 6.2 acres of 
wetland in 1998. The land had been previously tiled but the 
tile system had broken down and the land had reverted to 
wetland. The district conservationist estimated that the tile 
system had broken down in the 1970’s. The USDA determined 
that the land had reverted to wetland prior to December 23, 
1985, and declared the plaintiff ineligible for subsidies 
because of the 1998 conversion of the wetland. The plaintiff 
argued that, once the land was converted prior to December 
23, 1985, the land would not revert to protected wetland status 
after that date. The court held that converted wetland which 
reverted to wetland condition after December 23, 1985, 
became protected under the statute, 16 U.S.C. § 3822, and 
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could not be converted again without violation of the statute. 
Horn Farms, Inc. v. Johanns, 397 F.3d 472 (7th Cir. 2005), 
rev’g, 319 F. Supp. 2d 902 (N.D. Ind. 2004).
   FEDERAL ESTATE 
AND GIFT TAXATION 
ADMINISTRATIVE EXPENSES. The decedent had 
formed a limited partnership and contributed 90 percent of 
the decedent’s assets in exchange for a 2 percent general 
partnership interest and a 97 percent limited partnership 
interest. The decedent’s spouse contributed cash and received 
the remaining 1 percent interest which was eventually 
transferred to one of the decedent’s children. The decedent’s 
will bequeathed the residue of the estate to trusts for the 
decedent’s children.  The decedent’s will provided that the 
estate taxes were to be paid from the estate residue, which 
consisted primarily of the decedent’s interests in the 
partnership. The partnership assets were 57 percent stocks, 
bonds and cash, 17 percent real estate and 26 percent personal 
promissory notes from the sale of partnership property.  The 
partnership loaned funds to the estate which were used to 
pay estate taxes. The estate tax return claimed interest on 
the loan as an administrative expense deduction. The IRS 
ruled that the deduction was not allowed because the 
partnership had sufficient liquid assets to make the tax 
payments and the persons controlling the estate and the 
partnership were the same. The IRS also ruled that the 
interest was not deducible under I.R.C. § 2053 because it 
was unlikely that the loan would be repaid, since it was paid 
by and to the same persons who controlled the estate and 
partnership, thus having no economic impact on the estate 
or partnership. T.A.M. 200513028, Sept. 15, 2004. 
LEGISLATION. The U.S. House of Representatives has 
passed H.R. 8 which would make the repeal of the federal 
estate tax permanent, if it become law. 
SPECIAL USE VALUATION. The decedent had 
transferred farmland to a partnership for operation as a farm. 
All of the partnership assets were included in the decedent’s 
estate for federal estate tax purposes. The estate hired a tax 
professional to fill out and file the estate tax return and the 
professional failed to make a special use valuation election 
for the partnership assets. The IRS granted the estate a 60 
day extension of time to file the election on a supplemental 
return, although the IRS noted that the ruling did not 
determine whether the estate was eligible for the election. 
Ltr. Rul. 200513014, Nov. 16, 2004. 
FEDERAL INCOME 
TAXATION 
BUSINESS EXPENSES. The taxpayer was an attorney and 
professor and worked full time at those occupations. The 
taxpayer’s two oldest minor children gave music lessons to other 
children under a business name. The brochures and 
advertisements for the lessons listed only the children’s names. 
Although the taxpayer provided funds for the start-up and for 
occasional use by the activity, the funds were repaid when 
possible. The certificate of ownership filed with the county listed 
the taxpayer as the business owner but the court noted that no 
other written materials identified the taxpayer as the owner or as 
providing any services. The court held that the business expenses 
were not deductible by the taxpayer but were deductible only by 
the two children whose efforts produced the income from the 
business and who were considered the owners of the business 
for tax purposes. Malone v. Comm’r, T.C. Memo. 2005-69. 
DISASTER LOSSES. On March 30, 2005, the President 
determined that certain areas in new Hampshire were eligible for 
assistance under the Disaster Relief and Emergency Assistance 
Act (42 USC § 5121) as a result of a record snow fall, which 
began on January 22, 2005. FEMA-3207-EM. On March 30, 
2005, the President determined that certain areas in New 
Hampshire were eligible for assistance under the Act as a result 
of record snow fall, which began on February 10, 2005. FEMA­
3208-EM. On March 14, 2005, the President determined that 
certain areas in Maine were eligible for assistance under the Act 
as a result of record snow fall, which began on January 22, 2005. 
FEMA-3205-EM. On March 14, 2005, the President determined 
that certain areas in New Hampshire were eligible for assistance 
under the Act as a result of record snow fall, which began on 
February 10, 2005. FEMA-3206-EM. Accordingly, taxpayers 
in the affected areas who sustained losses may deduct them on 
their 2004 federal income tax returns. 
ELECTRICITY PRODUCTION CREDIT. The IRS has 
announced the 2005 inflation adjustment factor (1.2528) and 
reference prices used in determining the availability of the 
renewable electricity production credit to taxpayers producing 
electricity using wind (4.85 cents per kilowatt hour) or closed-
loop biomass and poultry waste (zero cents per kilowatt hour). 
The inflation adjustment factor and reference prices apply to 
calendar year 2005 sales of kilowatt hours of electricity produced 
in the U.S. and its possessions from qualified energy resources. 
The renewable electricity production credit for calendar year 2005 
is 1.9 cents per kilowatt hour on the sale of electricity produced 
from wind, closed-loop biomass, and poultry waste energy 
resources. 
ESOP. The taxpayer corporation sponsored a 401(a) plan 
which consisted of an ESOP and a profit sharing plan. The ESOP 
purchased stock in the taxpayer’s parent corporation using the 
proceeds of a loan from the same parent corporation. As part of 
a merger of the parent corporation with an unrelated corporation, 
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the ESOP sold the stock in the parent corporation, used the 
proceeds to pay the loan and distributed the remaining funds 
to the ESOP participants. The IRS ruled that the sale of the 
stock did not violate I.R.C. § 415 as an annual addition to the 
ESOP.  Ltr. Rul. 200514026, Jan. 12, 2005. 
FUEL CREDIT. The IRS has announced that the reference 
price that is to be used in determining the availability of the 
I.R.C. § 29 tax credit for the production of fuel from 
nonconventional sources for calendar year 2004 is $36.75. 
Since this amount does not exceed $23.50 multiplied by the 
inflation adjustment factor (2.1853), the I.R.C. § 29(b)(1) 
phaseout of the credit will not occur for any qualified fuel 
based on the above reference price. The nonconventional 
source fuel credit for 2004 is $6.56 per barrel-of-oil equivalent 
of qualified fuels. 
HEALTH REIMBURSEMENT ACCOUNTS. The IRS 
has issued a ruling on employee health reimbursement plans 
which provide a maximum annual reimbursement amount. 
The taxpayer was an employee of an employer which provided 
an accident or health plan. Under the plan, employees, former 
employees and their spouses and dependents were reimbursed 
for substantiated medical costs, up to the maximum 
reimbursement amount. The IRS ruled that the plan was a 
qualified health reimbursement account (HRA) under I.R.C. 
§ 105(b) and 106 because reimbursements could be received 
only for actual medical costs with substantiation. The IRS 
identified three other reimbursement plans which would not 
qualify as HRAs: (1) employees could receive annual cash or 
other payment of any unused portion of the maximum 
reimbursement amount, (2) employees’ estates could receive 
cash or other payment of any unused portion of the maximum 
reimbursement amount as of the employee’s death, and (3) 
employees could elect to convert unused portion of the 
maximum reimbursement amount to cash or other benefits. 
Rev. Rul. 2005-24, I.R.B. 2005-17. 
HEALTH SAVINGS ACCOUNTS. The IRS has ruled on 
three different fact situations: (1) the taxpayer was married 
and had self-only coverage under a high deductible health plan 
(HDHP) as defined in I.R.C. § 223(c)(2) with an annual 
deductible of $2,000. The taxpayer had no other health 
coverage, was not enrolled in Medicare and could not be 
claimed as a dependent on another taxpayer’s return. The 
taxpayer’s spouse had non-HDHP family coverage for the 
taxpayer’s spouse and their two dependents, but the taxpayer 
was excluded from the taxpayer’s spouse’s coverage. (2) Same 
as (1) except the taxpayer’s policy deductible is $5,000 and 
one of the dependents was covered by the taxpayer’s policy 
and one was covered by the taxpayer’s spouse’s policy. (3) 
Same as (1), except the taxpayer’s policy deductible is $5,000, 
the taxpayer’s spouse did not have a policy, and both 
dependents were covered only on the taxpayer’s policy. 
For situation 1, the IRS ruled that the taxpayer was an eligible 
individual and could contribute up to $2000. For situations 2 
and 3, the IRS ruled that the taxpayer was an eligible individual 
and could make contributions up to $5,000. In all three 
situations, the taxpayer’s spouse was not an eligible individual. 
Rev. Rul. 2005-25, I.R.B. 2005-18. 
IRA. The taxpayer owned an IRA established by the 
taxpayer’s employer and administered by an independent trustee 
company. The company informed the taxpayer that the company 
was resigning as trustee and that the taxpayer had to submit 
forms for transfer of the IRA property to a successor trustee. 
The taxpayer did not submit the forms and the trustee transferred 
the assets to the taxpayer. The funds were not rolled over to a 
new IRA but were used for personal expenses. One of the assets 
was a promissory note and the taxpayer had filed a claim in 
Bankruptcy Court to recover on the note. The taxpayer argued 
that the promissory note was rolled over to a new IRA but was 
misappropriated by the debtor of the note. The court found no 
evidence to support the taxpayer’s claims and held that, in any 
case, a misappropriation did not qualify as a rollover or create 
an extension of time to rollover the funds. The court held that 
the entire distribution was subject to income tax and the 10 
percent penalty for early withdrawal. Peters v. Comm’r, T.C. 
Summary Op. 2005-42. 
LIFE INSURANCE. The IRS has issued guidance on how 
to determine the fair market value of a life insurance contract, 
retirement income contract, endowment contract, or other 
contract providing life insurance protection for purposes of 
applying the rules of I.R.C. §§79, 83 and 402. Rev. Proc. 2005­
25, I.R.B. 2005-17, superseding Rev. Proc. 2004-16, I.R.B. 
2004-10, 559. 
The taxpayer had established two grantor trusts for the benefit 
of the taxpayer’s heirs. One of the trusts owned two-life 
insurance policies on the taxpayer’s life under two split-dollar 
agreements with a corporation. The other trust owned shares 
of stock in the corporation but also had substantial other assets. 
The trust transferred the insurance policies to the other trust 
for the fair market value of the policies and used the funds to 
pay off the loan under the split-dollar agreement. The other 
trust agreed to pay any additional amounts needed to pay off 
the loan. The other trust used assets other than the stock to pay 
for the insurance policies and to pay for the premiums to keep 
the policies in force. The IRS ruled that the transfer would be 
disregarded for income tax purposes and the “transfer-for ­
value” rule of I.R.C. § 101(a)(2) would not apply to diminish 
the exclusion from gross income under I.R.C. § 101(a)(1) for 
the amounts received by the trust beneficiaries under the 
policies.  Ltr. Rul. 200514001, Dec. 13, 2004. 
PARTNERSHIPS 
BASIS ADJUSTMENTS. Internal Revenue Service has 
announced that it intends to issue regulations implementing §§ 
833 and 834 of the American Jobs Creation Act of 2004, which 
amended I.R.C. §§ 704, 734, 743, and 6031. The notice provides 
interim procedures for partnerships and their partners to comply 
with the mandatory basis provisions of I.R.C. §§ 734 and 743, 
as amended by the Act. The notice generally requires partners 
and partnerships subject to the new rules to report their required 
basis adjustments as though an election under I.R.C. § 754 had 
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been made. Partnerships that are required by the new rules to 
reduce their basis in partnership property following a 
distribution must attach to their annual return a statement 
setting forth the reduction and the property to which it is 
allocated, as described in Treas. Reg. § 1.734-1(d). Notice 
2005-32, I.R.B. 2005-16. 
PENSION PLANS. For plans beginning in April 2005 for 
purposes of determining the full funding limitation under 
I.R.C. § 412(c)(7), the corporate bond weighted average is 
6.01 percent with the permissible range of 5.41 to 6.01 percent 
(90 to 100 percent permissible range). The 30-year Treasury 
securities rate for this period is 5.05 percent, the 90 percent to 
105 percent permissible range is 4.54 percent to 5.30 percent, 
and the 90 percent to 110 percent permissible range is 4.54 
percent to 5.55 percent. Notice 2005-34, I.R.B. 2004-16. 
S CORPORATIONS 
ELIGIBLE SHAREHOLDERS. The taxpayer was the sole 
shareholder of an S corporation. The taxpayer formed two 
limited liability companies of which the taxpayer was the sole 
shareholder. The LLCs were the sole partners of a limited 
partnership. The limited liability companies did not elect to 
be taxed as corporations. The taxpayer transferred all the stock 
in the S corporation to the limited partnership. The IRS ruled 
that the limited partnership would be disregarded for federal 
income tax purposes and the taxpayer would continue to be 
considered the owner of the stock. Thus, the S corporation 
election was not terminated by the transfer.  Ltr. Rul. 
200513001, Dec. 9, 2004. 
SHAREHOLDER BASIS. The taxpayer was the sole 
shareholder of an S corporation. The corporation obtained a 
$4 million loan from a bank for business operations. The loan 
was secured by the corporation’s business property and 
inventory.  The loan was paid from the corporation’s accounts 
with the lending bank. The corporation defaulted on the loan 
and was forced into involuntary bankruptcy. The corporation 
had substantial losses and the taxpayer increased the taxpayer’s 
basis in the stock by the amount of the loan in order to claim 
the losses as deductions. The taxpayer argued that the increase 
in basis was allowed because (1) the taxpayer personally 
guaranteed the loan, (2) the taxpayer pledged stock to secure 
the loan, and (3) the taxpayer incurred a cost when the taxpayer 
lost control of the corporation. The court held generally that a 
shareholder’s basis may be increased only where the 
shareholder makes an economic outlay to the corporation. The 
court held that the mere guarantee of a corporate loan is 
insufficient to increase a shareholder’s basis, but the 
shareholder must have actually made a payment under the 
guarantee terms. The court also held that the taxpayer failed 
to prove that the bank looked to the taxpayer or the taxpayer’s 
stock for any repayment of the loan. The court noted that the 
evidence supported the finding that the bank looked solely to 
the corporation’s assets as security for the loan. The court held 
that the taxpayer also failed to show any loss of control or any 
value of any loss of control of the corporation. Thus, because 
the taxpayer failed to show any economic outlay to the 
corporation as part of the loan, the taxpayer could not increase 
the taxpayer’s basis in the corporation by the loan amount. 
Malhoof v. Comm’r, T.C. Memo. 2005-75. 
SALE OF RESIDENCE. The taxpayer had owned a personal 
residence in California and sold the residence in 1995 and moved 
to Japan in 1997 without purchasing another residence within 
four years. The taxpayer filed Form 2119 which identified the 
sale and the gain from the sale but the taxpayer had indicated 
that a replacement home would be purchased within four years. 
The IRS assessed and the taxpayer paid the tax on the gain but 
the taxpayer argued that the interest on the tax should have been 
abated because an agent of the IRS told the taxpayer that the 
four year period had not expired. The court held that the IRS 
properly refused to abate the interest because the interest did 
not accrue because of an error or delay caused by the IRS. 
Goblirsch v. Comm’r, T.C. Memo. 2005-78. 
SIMPLIFIED EMPLOYEE PENSION. The taxpayer was 
hired by the U.S. State Department as an industrial hygienist 
under two personal service contracts. The taxpayer was hired to 
manage, coordinate and implement the State Department’s 
worldwide hygienist field technical services program. The 
contracts provided a statement of work, describing the duties of 
the taxpayer.  The taxpayer was provided with office space, 
furniture, office equipment and storage for sensitive papers. After 
the second contract, the taxpayer was hired as a full time, 
permanent employee. The taxpayer had contributed funds to a 
simplified employee pension plan (SEP) and deducted the 
contribution from gross income. Although the court found it a 
close question, the court held that the taxpayer was hired as an 
independent contractor. Because, as an independent contractor, 
the taxpayer was considered the taxpayer’s own employer, the 
taxpayer could make deductible contributions to a SEP.   The 
Digest will publish an article on this case by Neil Harl. Levine 
v. Comm’r, T.C. Memo. 2005-86. 
TAX SCAMS. The taxpayer promoted and sold tax evasion 
schemes, marketed by the taxpayer as the “Freedom and Privacy 
Committee” which provided kits for establishing corporations 
as churches and avoiding payment of income taxes. The court 
ordered a permanent injunction against the taxpayer for such 
activities. The taxpayer was also ordered to contact all customers 
of the tax evasion kits and inform them of the falsity of the 
taxpayer’s representations as to the tax consequences of the kits. 
The taxpayer was also ordered to provide the IRS with a contact 
information list of all of the taxpayer’s customers. United States 
v. Blackstock, 2005-1 U.S. Tax Cas. (CCH) ¶ 50,257 (N.D. 
Okla. 2005). 
WITHHOLDING TAXES. The IRS has issued proposed 
regulations that provide guidance for employers and employees 
with regard to Form W-4, Employee’s Withholding Allowance 
Certificate. Guidance is provided concerning the submission 
of copies of certain withholding exemption certificates to the 
IRS, IRS notification to employers and employees of the 
maximum number of withholding exemptions permitted and 
the use of substitute forms. The proposed regulations also 
provide that, if the IRS determines that a withholding exemption 
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certificate contains a materially incorrect statement or if an 
employee fails to provide an adequate response to a request for 
verification of the statements on a certificate, the IRS may issue 
a notice to the employer that specifies the maximum number of 
withholding exemptions the employee may claim. Employees 
who want to claim complete exemption from withholding or a 
number of withholding exemptions more than the maximum 
specified by the IRS must submit new withholding exemption 
certificates and written statements supporting their claims 
directly to the IRS. T.D. 9196, 70 Fed. Reg. 19694 (April 14, 
2005). 
CITATION UPDATES

In re Fowler, 394 F.3d 1208 (9th Cir. 2005) (taxes as 
bankruptcy administrative expenses) see p. 19 supra. 
IN THE NEWS

GENETICALLY MODIFIED ORGANISMS. The Vermont 
Senate has passed a bill to protect farmers who do not raise 
genetically modified (GM) crops from damages associated the 
mixing of modified crops with their own. The Vermont Farmer 
Protection Act would hold companies liable for lost revenues if 
cross-pollination rendered non-GMO farmers unable to sell their 
crops at the premium prices paid for non-GMO or organic 
varieties. Additionally, some biotech companies have 
aggressively protected their ownership of their strains by suing 
farmers who wind up with GM crops through cross-pollination 
from nearby fields. Vermont’s legislation would prevent 
companies from pursuing those farmers. The bill now moves 
to the Vermont House of Representatives where a similar bill 
has 54 co-sponsors. http://newstandardnews.net/content/ 
index.cfm/items/1648 
REAL ESTATE TAXES. The North Dakota legislature has 
enacted and the Governor has signed H.B. 1517, effective for 
tax years beginning after Dec. 31, 2004, which classifies land 
on which a greenhouse is located as “agricultural property” 
and specifies that such property is exempt from property tax. 
NEW PUBLICATIONS

by Neil E. Harl and Roger A. McEowen

Neil E. Harl and Roger A. McEowen have written three new 
Commentaries on passages from TM 608-2nd, Reporting Farm 
Income, BNA/Tax Management (Rev. 2005). The 
Commentaries can be found on the web: 
• “Conflict in Authority on Conservation Reserve Program 
Payment Reporting,” by Neil E. Harl and Roger A. 
McEowen, April 2005:
   http://www.bnatax.com/tm/insights_Conserve.htm 
• “Dispute on Reporting Government Farm Program 
Payments,” by Neil E. Harl and Roger A. McEowen, April 
2005:
   http://www.bnatax.com/tm/insights_Reporting.htm 
• “New Domestic Production Deduction: What Does 
‘Trade or Business’ Mean?” by Neil E. Harl and Roger A. 
McEowen, April 2005:
   http://www.bnatax.com/tm/insights_Domestic.htm 
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